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IlmtPh StatPS (£nurt nf AjipfalB 

For the Second Circuit. 

Docket No. 74-170S. 


David DeMatteis, 

Vlaiiitiff-Aii})vUant, 

vs. 

l^ASTMAN Kodak (.’omi’anv, 

J)efeti(1aut-Ai>p>‘Uee. 


BKIEF OF DEFENDANT-APPEFLEE. 

Preliminary Statement. 

This is an appeal from an unn'porteil opinion and order 
of the United States District Court for the Western Dis¬ 
trict of New York, entered hy Honorable Harold P. Uurki*. 
District Judpe, on April 22, 1!I74, which dismissed plain¬ 
tiff-appellant’s complaint. The action is hronnht hy a re¬ 
tired employee of defendant-appellee, solely on his own 
behalf, who claims that he suffered discrimination in em¬ 
ployment liecaiis(‘ he sold his home to a black fellow-mn- 
ployee in 1!»()"). Plaintiff-appellant alleges that because ol 
this sate, he was so harassed, in a variety of ways, that by 
November, 1!>71. he had to retire. Apjieltant seeks declara¬ 
tory relief; damages for mental and physical suffering: to- 
fiether with back pay, punitive, and iindidermined damages. 





Issues Prescnled. 


1. Did tin* court below have Jurisdiction over appel¬ 
lant’s Title VII claims? 

2. Dili the complaint allej^e “State Action”, requisite for 
a claim upon 42 D.S.C. '§1!>8.‘I? 

Did the complaint state a claim for which relief 
could be f'ranted upon 42 D.S.C. ^1!)81? 

4. Was appellant’s action upon 42 r.S.C. §1981 timely 
filed? 

Did the complaint otluu’wise state a cause of action 
upon 42 I’.S.C. §2(HKI(e) ct scq. or upon the Thirteenth 
Amenduumt to the I’uited States Constitution? 

Facts. 

IMaintilT-appellaut chaif'ed defendant-appellee with 
discrimination in employment bid’ore the I nited States 
iMlual Kmployment Opportunities Commission* on Feb¬ 
ruary 2(i. 1972. On Marcb 29, 1972, appellant filed a 
similar charfic* before the New York State* Division of 
Human Hiphts. Appellant withdrew his State Division 
of Human Hiphts charge on April 28, 197.'>. 

The* FKOC investigated apja'llant’s charge of discrimi¬ 
nation, and found that appellant had not suffered dis¬ 
crimination in his (‘inployment. 

Dy letter of May 8, 197.3, the EKOC informed appel¬ 
lant of its dismissal of his discrimination charge and of 

‘Hereinafter referred to as EEOC. 
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his rights to pursue liis claim furtln'r, if he so cliose 
(D-A, B, pp. 23-30).- 

On or about .luly 20, 1073, appellant received a further, 
undated, conummication from the l-iKOC’. entitled “No¬ 
tice of Right to Sue" (P-D, p. 17). His complaint was filed 
on October 3, 1073, and served on November 20, lOi.?. 
Bv stipulation of the parties, aiipellee’s time to answer ^ 
was extended until December 21, 1073 at which turn* 
its motion to dismiss was fileil (pp. IS-20). 

T’pon the complaint, the motion to dismiss, the pa 
lu-rs in support thereof (pp. 21-30), appellant’s answerimr 
papers (pp. 31-3.o), and upon appearances for the par¬ 
ties before the court, .Tudge Burke dismissed the com- 
])laint in its entirety, by order dat<‘<l April 10, and en¬ 
tered April 22, 107-i (pp. 3(1-40). 


POINT I. 

The District Court lacked jurisdiction over the 
Title VII claims. 

A. The jurisdiction of inferior Federal Courts is limited to 
that eonferre«l hy statute. 

rminestionably, inferior Federal Courts have only 
such .iurisdiction as is conferred iiiion them by Congress 
tlirongh siafutp. They may not, by decision, extend that 
jurisdiction. See e. <f.< American Fire d' Casnaltfi Cnm- 
'pan„ V. Finn, 341 V. S. (1 (lOul); Rei,! r. Fnitol States, 

-'Reference to plaintiff’s exhibits are P-A, P-B, etc. Refer¬ 
ence to defendant’s exhibits are D-A, D-B, etc. Where the ex¬ 
hibit is iirinted in the Appendix, the page reference ^ylll also be 
given. All references to page numbers are to pages m the Ap¬ 
pendix, unless otherwise specified. 
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lill r. S. r)2!» (1!»(I!I): Williams r. liofieis, 44!» F. 2(1 r)13 
(Stli Cir. rcrt. <len., 40.") F. S. !l2(i (1!I72). 

M()i'c<)\ci'. it I'its Idiiij: I)(‘(‘ii s(‘ttl('(l tliat a Fc'di-ral 
District Court cannot, liy claimin'; that it is cxm-cisiiif; 
(M|nity. extend tin' Jurisdiction j;ranted it hy Conprc'ss. 
Ihififis r. I'liitcd Shot' Marhineifi ('omfiaint, ’idO F. S. 48 
(l!»l."»): l>i(li(irniiiii r. Camden Fire Insitraiiee Assacia- 
iion, "Jitti C. S. 04 (10d.»). 

H. Timely tilin'' of a Title VII aelion is a jiirisdielional 
|>rere«iiiisile. 

.\p])ellant's action is hased. in part, n|)on 'Pith* ^ll 
of the t'ivil Rii-dits Act of lf>04. as amended. 42 T".S.('. 

2000(e) el seif, (hereinafter nd'erred to as “'I’itle VII"). 
'ritl(‘ \'II re'piires, in relevant ))art, as follows; 

* * • If a charge (lied with the Commission pur¬ 
suant to section (1)) of this section is dismiss(‘d hy 
th(‘ Commission • * * the Commission • * • shall 
so notify the person ai;i;ri(‘\(‘d and within 00 days 
after tin* fri\in,a; of such notice* a civil action may 
he hronuht ai;ainst the ri'sjxnident named in tin* 
chartri* * • * Pv the pei'son claimini; to In* ai;i;riev(*d 
* * *. 42 r.S.C. >2000(<*)-.")(f)(n. 

Fed(*ral Disti'ict Court Jurisdiction over Title N’ll ac- 
tio)is e\t(*nds oidy to suits lih*d within tin* !)()-.lay tinn* 
]>eriod sp(*ci(h*d in tin* statnt)*. F. p., A relndela r. Dufl it s 
Ine.. 471 F. 2d T! (10th Cir. 1!)7.‘?): Choate e. Caterpillar 
Tractor Co., 402 F. 2d .■).')7 (7th Cir. lOOS); Genovese r. 
Shell Oil Co., 488 F. 2d ,^4 (.')th Cir. 107:1). 

Tin* court in Goodman r. Citii Products Corp., 42.") F. 
2d 702. 70:i (Oth Cii*. 1070). (*mphasiz('d that Title VTT 
r<*ipiir(*s timely filing of a civil action before a District 
('onrt has Jurisdiction to hear a Title* VTl complaint: 


c»« 





Wliile uncortaintii's and ainhiRuities may oxist 
ill regard to other time limitations provided in 
the Civil Rights Act of there appears no 

such uncertainty or amhignity with regard to the 
30 (lay limitation lu*re involved. Tim Statute* cloarly 
provides that “* * * a civil action may, within 
thirty days thereafter, he hronght * * . I lie 

permissive verb “may” r**l(“rs to the option ol 
the aggrieved party to bring a lawsuit, not to a 
discretion in the Court to receive the case follow¬ 
ing the expiration of ”)0 days. 

(The court was interpreting the pre-l!)72 version of 
42 U.S.C. ^2(H)0(e)-r) which permitteil IK), not !'() ilays, 
to file suit after notice of KKOC dismissal.) 

As was emphasized in Harris r. National Tia ('ompaint, 
F. 2d 207, 200 (7th Cir. 1071), courts cannot waive 
jurisdictional statutory time limitation: 

The effect to be given a limitation iieriod con¬ 
tained in a statutory enactment is aptly stated in 
Karanofih r. Nol>l(\ 222 I . S. .)•>•), u.lO, OS S. ( t. 
22.'), 227, 02 b. K<1. loO: 

“Such j)(*riods ari* <‘stablished to cut off rights, 
iustifiable or not, that might otherwise be asserted 
and they must be strictly adlieml to .1”' 

diciarv. lioscnnian r. I nitrd Slatt's, .12.) I . > . 
0.')S, (iOl (0.-) S. Ct. .TIO, .TIS. SO b. Fd. .')2.")). /fcai- 
edirs for resultinq inequities are to he provided lip 
Conpress, not the courts." (Italics added.) 

C. Notice of Dismissal of an EEOC charge begins the run- 
ning of the time to file a civil action. 


Tlie most recent legislative history of Title \ IT is the 
legislative history to the 1072 Amendments. TTeference 
to the legislative history establishes that the !»0-day fil¬ 
ing jieriod begins to run upon notice of dismissal: 


On Octolter 2S. the Senate Committee on Lal)or 

and I’ul)lic Welfare submitted its report on Senate Bill 
2')!') from which the l!t72 aimnidments were produced. 
In tliis report th(‘ following statement appears under the 
section hy section analysis of tlie hill: 

Section 70(i(«l).—This subsection preserves the 
private right of action by an aggrieved person. 
Cnder this subsection, the aggrieved per.son inay 
tiring such an action uithiii (>» ({ai/s after hevuf 
notified t}i) the Connnissinn that it has disnussea 
the chai(/e, or wiien ISO days have elapsed from 
the iiling of the charge without the Conumssion 
having issued a complaint under section 70r)(f) or 
the Attornev Oenm-al having filed a civil action 
under section 70r.(f) or without the Commission 
having entered into an agreement under section 
7(Mi{f) or (i) to which the person aggrieved is a 
party. Kep<'>t No. 02-41 o-.SVe, 117 Confi. liec. 
17000 (daily e<l. Oct. 2S, 1071). (Italics added.) 

Similarly, on .laniiary 10, 1072, Senator Williams, one 
of the sponsors of the bill, read into tin* record a com¬ 
parison of the 1004 Act with the changes proposed by 
the Senate ami House Bills. With respect to the right 
to ]irivat(“ action and the timi* limitation thereon, he of¬ 
fered the following summary of the Senate Bill: 


Tin* occurrenci' of I'ither om* or two ciiciim- 
staiices enables the ])erson aggrieved to bring a 
civil action to obtain relief from an alleged un¬ 
lawful emiilovment practice. First, sucb an action 
may be brought within 00 days of reempt of no¬ 
tification from the F,F()C that it has dismissed 
the charge. Second, such an action may be brought 
if the FKOC fails to act on a charge within 180 
days of its filing lor such time as required to de¬ 
fer to State or local law). 118 Cnnfi. Bee. 03 (daily 
ed. Jan. 10, 1072). 







Thus, Congress did intend tliat a private person must 
file his action witliin !K) days of the receipt of notice of 
<lisniissal of tlu* cliarges hy the KKOC. 

Finally, the si'ction hy si'ction analysis of II. R. 174(1 
(a report of the Committee of the Senate-llou.se Confer¬ 
ence considering 'fitle Vll. dated March (i, 11)72) leads to 
the same eoncliision. This section reails in relevant part; 

With respect to ca.si's arising under this subsec¬ 
tion, if the Commission: (a) has dismissed the 
charge • • • the person airgrieved may bring an 
action in an appropriate district court within DO 
days after receiving notification. IIS Voufi. Roc. 
I34(!2 (daily ed. Mar. (!, 1D72). 

Th*' conclusion is inescapal)le that Congress int.iided 
the DO-day limitation to start running upon plaintiff’s re¬ 
ceipt of notice that the Fl-'.dC was no longer pursuing 
his charges. 

D. Plaintiff was not entilircl to two notices from the EEOC. 

Despite the clear nMHiirtmients of Title \’ir, as sup¬ 
ported hy its recent legislative history, aiiiiellant insists 
that the KI-'.OC's notice of its dismissal of his charge, 
flated ^larch 1D7.‘1, did not begin llu' statutory DO- 
day time limit during which his action could hav(‘ been 
file<l (appellant's brief, pp. 1.1-1')). Ratlnu’, ajipellant 
argues that a “notice* of right to sue." obtained at his 
reepiest, extended his time to tile tlu* instant action beyond 
the DO days set forth in the statute. 

Fiupiestionahly, decisions have referred to a “right to 
sue’’ notice as a prereepiisite to filing a Title VTT ac¬ 
tion, 0 . (j., Bererhf v. Lone Star Lead Construction Corp., 
417 F. 2d 1110 (Tith Cir. 1D71). However, the court in 
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BcvcrUj iiia(l<> clear. (1) tlic "rip to sue’’ notice simply 
serves as a signal tlir.t administrative action lias ceased 
and {-) the particular language set forth in the notici* 
is not crucial: 


'I'o tills end, the tenor of the cast's has estah- 
lished only two jurisdictional prerctiuisites to suit 
in federal court under Title VIF; (1) the filing of 
a comiilaint with tin* KK()(’ and (2) the receipt of 
the statutory notice' of right to siu'. I'.arly formu¬ 
lation of th(' lattt'r rt'tiuirt'uu'nt list'd tlie follow¬ 
ing laiiguagt': "he must rt'ct'ive statutory notice 
from th(' l-'d']()(' that it has het'ii iiiiahh' to obtain 
x'oluntary complianct'.” Suhsi'tiut'iit ilecisions have 
math' it fh'ar that this languagi', taken from Sec¬ 
tion liddOt'-ri, is not to ht' intt'r|)ri'ted in its nar- 
rowt'st st'iise; it is not nect'ssary eitlier for 

tilt' ('ommission to stati' in its notice that 
it has hei'ii unahle to olitain voluntary conipli- 
anc(' oi' for tlu' Commission to have eimaged in any 
atti'iupt at conciliation whatso('\er. The sole piir- 
))os(' of this r(''|uir('ment is to providi' a formal 
notification to the claimant that his administra¬ 

tive I'ciiK'dii's with till' Commission have hei'ii ex¬ 
hausted. 4:57 F. lM ii:’.!)-n4d. 

At least two other courts have corri'ctly noted that the 
form that the F.Ft )C usi's to inform a charging ])arty of 

till' I'iulit to ))ursu(' further action is not crucial, (''f. 

(idles r. Georfiid-f'deifle Cm/iorndon, 4!I‘J F. 'Jd ‘2!)2 (dth 
•Cir. 1!I74): see. Shotfiehl r. Xditliidp Aireidft Service, 
:17:’. F. Siipp. !):!7 (X.n. Ala. 1!I74). 

In the case at bar. the FFCC's notice dated May S. 
11)74 (Jip. 211-30). fulfilled till' statutory purpose and policy 
of informing appellant that his administrative remedies 
had heen exhausted. This notice informed appellant that: 
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(1) llis KKOC charge* had been disinissi*d, and tho rea- 
isoiis therefor. 

(2) lie liad the rigid to pursue tlie matter furtlier in 
eourt. 


Tlierefore. no suhse(|uent notice was lu'cessary. 

Moreover, in (*ssenc<‘. appellant’s argument is one ot 
form ov(M’ sultstance; i. i“., that tin* Kl'..OC did not send 
him the proper ])iece of paper on May S, 1972, hut di<l 
send him the pro])er piec(> of pa])('r on duly 2(i. 1972. 

In his brief, app(“llaid concech's that the 99-day filing 
l)eriod specified in the statute is a condition upon the 
District C’ourt's jurisdiction (ai)pellant’s brief, j). 9). 
Xomdlu'less. appellant coidends that the running ot the 
jurisdictional !fO-day tiiiu' period de]iends on form with 
which th(‘ I'iKOC notified api)ellaTd that his cbarge 
had been <lismissed. Apjxdlant never has contendetl that 
he was not aware that his charge* had been dismissed nor 
has lit* evei' claimed that he was aware ot his right to 
pursue a civil action. 

Finally, it is plain that acce'ptance* of appellant's con¬ 
struction of Title VI! would not only exalt form over sub¬ 
stance but would also result in remlering the* statidory 
jurisdictional prei'<“(|uisite m(*aningb*ss. App(*llant s argu- 
meid (h'letes the !•() day filing re(|uin*ments from the stat- 
^ ute, since simply by (b'laying one’s reejnest for a docu¬ 
ment e'ntitled “Right to Sue” aft*‘r receiving the* notice of 
dismissal, a plaintiff could extend the tiim* to fde a civil ac¬ 
tion ad plus 90 days! Tii the case of a charge dis¬ 

missed by the EEOC, such a result directly contravenes 
the statute. 





E. The District Court’s jurisdiction cannot l»e founded upon 
improper EEOC regulations. 

Appellant attempts to estal)lisli tlie District Court s 
.jurisdiction over his complaint hy relying on selected 
KKOC regulations (Appellant's Hrief, pp. 11-12). Rely¬ 
ing upon 2!) C.F'.R. ^l(idl.2r)lt(d) and -il(>0l.2'.)e(d), appel¬ 
lant argiu's that a “notice of right to sue,” in adilition to 
the notice he received on May S, 1!)7I5, had to he issued h(>- 
for<‘ his time to file his lawsuit began to run (appellant 
ignores 2!t C.F.H. ^(iOl.l!)). If the regulations do purport 
to re<|iiire a “notice of right to sue,” in addition to a notice 
of tlismissal, the regulations imist he disregarded. Title 
VI1 makes no mention of a “notice of right t<* sue.” '1 h(‘ 
KKOC regulations cannot alter the .jurisdictional require¬ 
ments set forth in the statute, and this court should not 
giv(“ deference to the admiuistrati\'(* r(“gulations of the 
Kl-'.OCto the extent that they d(*viate from the terms of the 
statut»‘. Sec, K.siiinoza r. Fatah Manufactiiriurj Com- 
pami, 414 C. S. 8(5 (lf»7ll): lied Lion Broadcastiiifj Cnw- 
paiiji r. Federal Communications ('ommission, .*105 U. S. 
;h;7, :181 (l‘»(;!l); r. S. r. OarhuU Oil Co., .‘{02 U. S. .")28 
(1!);{!l): See Also, Zuher r. Allan, .TKi V. S. 108, IfKl 
(Ifino): Volksuatienuerk Aklientfsellsehafl r. Federal 
Maritime (’onimission. ”00 V. S. 201 (1008). 

F, This court should not, in this case, ignore the require¬ 
ments of Title VII. 

In Gemtvese r. Shell Oil Co., supra, the Fifth Circuit 
considered the (piestion of whether tin* clear recpiire- 
ments of Title Vll should he ignored when a plaintiff 
had failed to meet the statutory filing deadline. Plaintiff 
therein argued that Title VTT should he liherally con¬ 
strued Ml favor of plaintiffs. The court correctly re- 
.jected this argument saying: 






There is no room here for liberal or strict stat¬ 
utory constructions since it is clear from the 
languape of 42 U.S.C. ^2U(K)(e)-5 that the :^0-<lay 
reciuireinent for the filing of suit is manclatoi\ and 
jurisdictional. 4S8 F. 2d 84, 8(5. 

However, in Gates r. Geoifjia-Pacific Corporation, su¬ 
pra, a Ninth Circuit panel held, in part, that the reciuire- 
ments of Title VII can he ignored upon “etpiitahle prin¬ 
ciples.” It is suhinitted that the panel decision in Gates 
should not l)e followed in this case. 

In Gates, Mrs. dates was notifie.l on Decemher Id. 1!)()8, 
that her FKOC' charg»‘ was clo.«ed hy the FK()(' for tack 
of jurisdiction. The FKOC did not inform her of tier 
right to ])\ir.sue her chargt* further. On Decemher 20, 
D)G8, Mrs. dates asked the FKOC to reconsider her 
charge. On January 14, llKl!). the FFOC denied recon- 
siiteration hut informed her that she could file suit within 
:•() days “in accordance with notice previously sent to 
her,” 492 F. 2tl 292, 292. On January 20. 19()9. Mrs. 
dates informed the FFOC that it had forgotten to send 
her a notiee. On January 23, 19(59, the FFOC sent lier 
a letter “stating that through error it had not sent her 
a 30 day no.'ce * * 492 F. 2d 292. 293. Mrs. dates 

started her action in District Court on Fehruary 20, 19(59. 


The court held that the District C’ourt had jurisdiction 
over the action since Title VIT <lid not speak of “no 
jurisiliction letters”; that Mrs. dates was confused hy 
the FFOC’s admitted error; and that “e<iuitahle princi- 
])les” may operate to toll the 30-day (now !HI-day) filing 
re(|uirement. 

Gates is not controlling authority in this (»nse on the 
facts, since; 
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1 . A])p(‘llaiit rcc‘(‘i\(‘(l notic*' of tlio I']l‘’.()C's action 
toiictliiT wifli Icimtliy r(‘asons tliorcfor on or about 
May S. I!t7:i (pp. 2:?-:5()). 

2. Ap|)(‘lla I l<n(‘\\ of bis riirlit to luirsin* tbc mat¬ 
ter fiirtlior on or about May S. IbTil. Hcf^anlloss 
of tile foi-m. tb(‘ MMOt’ notiliod ap]i('llant of liis 
ri.ulits (p|). 2.”)-ll0). 

Appellant liad pri\at«‘ eonnsel (I'-D. p. 17) Itefore 
tile ninety ilay time limitation from May l!'7n. ran, 
so that even if appellant bad been “eoid'used" by tlie 
MI'ltK'. eonnsel should have' dispelled any confu¬ 
sion. Moreover, appellant’s “coid'usion" is based on 
a clexi'i' readinu; of tin* j''d'',()(”s r<',irulations (a)i- 
pi'llant's bi'ief. |). 12). .'•<) that bis “confusion" may 
have oeeiirreil entirely aftm- the fact. 

Not only are tlie facts of Gates distinRiiisbable from 
the instant ease, but Gates must not be followed since 
tbe decision is poorly reasoned and lacks appropriate au- 
tbority for its boldinp:. The court in Gates ignored the 
fact that it lacked ,inri.sdiction to, sna spnute, “toll” the 
jurisdictional time period set forth in the statute. See. 
Tiritjfjs r. Vviterl Shoe Machiaerif Cmapaup, supra; Di- 
Ginrainii r. ('aiu/lrii Fire liisurauee .tssoriatinii, supra. 

I'he court in Gates cited two authorities for its decision 
to “toll" the 30 day limitation period: Stehhius r. Natiou- 
u i(te Mutual Insurance Co., 409 F. 2d 208 (bth Cir. 1972), 
and MrQueen v. E.M.C. Flastir Co., .302 F. Supp. 881 (E.D. 
Tex. 1909). TTowever, these decisions do not support 
that point. Tn Stehhius, the time limit Avas not tolled, al- 
1110112:11 the court noted, without reference to any authority. 
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that in some case tolling might be appropriate. The 
court in McQueen, likewise failed to cite authority for 
its assumption of the power to toll the statute. More¬ 
over, McQueen is clearly distinguishable from appellant’s 
cas(‘. In McQueen, plaintilT's failure to coiiiiily with tlie 
time limit was largely due to an error of the District 
Court itself. Further, the plaintiff’s attorney inM/cQi/ccH 
was excused for his failure to properly and timely repre¬ 
sent plaintiff because his wife was ill wdth terminal can¬ 
cer at the time plaintiff was referred to him. 

Therefore, neither Oates, nor the authorities upon which 
it is founded, support the conchisiou that the District 
Court below had jurisdiction over appellant’s complaint. 

Concededly, it has long been held that “procedural 
technicalities’’ shoiild not foreclose a Title VTT plaintiff s 
I'iirlit to jiroci’cd in FtMlcval Coiu t. Iiiniis e. Ihiokol ( heiiii- 
cal Corporation, 483 F. 2d 300 (Sth Cir. 1973)', Sanchez 
r. StandariJ Brands, Inc., 431 F. 2d 4.'o (oth ( ir. 1070). 
These, and similar, cases hold that a plaintiff should 
not lie per.ali/ed for d<‘fe<d< in pli'ading or discoverv 
matters, i’y contrast, tlie jurisdictional defect in appel¬ 
lant's case can hanlly Ik' terme<l a “procedural techni¬ 
cality.” 


POINT II. 

The coiiiphiiiil fails to allege “Stale Action*’ requisite 
for a claim upon 12 ll.S.C. §198.1. 

Paragraph 12 of appellant’s complaint alleged only that 
appelh'(‘ p»>rfonns “imblic work" in tin* “metropolitan 
area"; that much of this work is financed hy one or more 
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levels of gDvcrniiH'nt, and tliat f-omn of appolloo’s oin- 
])l()v»‘<‘.s ifC'CMVc caniinRs from ffovormuont contracts (p. 
10 )‘ 

Sol<“ly n]>on tlicsc allegations, appcdlant claimed that 
appellee's actions are “State Action.” 

The r. S. Supreme Court recently considered the fol¬ 
lowing situation: A hlack man sought an injunction 
auainst a private cliih wlios(‘ Ii(Hior facilities were licensed 
and regulated liy the state. He also .sought to force 
the State Liquor Hoard to revoke the club’s liquor license. 
Plaintiff argued that his complaint alh‘ged “State Action” 
l)(‘cause of the following relationshii)s between the state 
and the club: The club’s actions were regulated by tlie 
Slate of Pennsylvania; tlie club enjoyed a partial monop¬ 
oly of the service of liquor by virtue of the state li- 
cens(>; and the club enjoyed a grant of the state’s power. 
Moose Lodge No. 107 v. Irvis, 407 U. S. 163 (1972) (here¬ 
inafter referred to as “Moose Lodge"). 

Tn Moose Lodge, ai pages 172-175 the Supreme Court re¬ 
viewed its own definition of “State Action back to the 
Cird nights Cases, 109 IT. S. 3 (1883), and in so doing, 
set forth six measures of “State Action.” 

1. Does the state enforce the complained of privately 
originated discrimination! 

2. Is the ])rivate entity so interdej)enilent with the .state 
that the state has to be recognized ns a joint ])articipant in 
the challenged activity! 

3. Tf the impetus for the discrimination is private, has 
the state “significantly involved itself with invidious dis¬ 
crimination”? 
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4. Does that state have laws which command the private 
entity to commit to discriminatory conduct? 

5. Are the private entity’s profits not only contributions 
to, but an indispensable element in the financial success of 
the state, or an arm of the state? 

6. Does the complained action of the state grant the pri¬ 
vate entity a complete monopoly in the area of the com¬ 
plained actions? 

Scrutiny of the complaint in light of these six tests com¬ 
pels the conclusion that appellant failed to allege “State 
Action” in his complaint. 

First, appellant did not and could not allege that New 
York State, in any way, enforced or ai(h'd appellee in the 
private discrimination alleged in the complaint. Ct. Shellii 
r, Kraemer, 1^34 1’. S. 1 (1948). 

Second, appellant alleged no joint participation by New 
York State in the alleged discriminatory actions. The 
complaint did not allege tliat New \ork State had any op¬ 
portunity to directly control appellee’s actions toward ap¬ 
pellant. Cf. Bi 4 rton r. Wilmington Parking Anthoritg, 

sfis u. s. 715 (inr.i). 

Third, New York State, simply by buying products, does 
not condone, aid or establish an employer’s right to com¬ 
mit discriminatory acts. Cf. Reitman v. Mulkey, 387 U. S. 
300 (1067). 

Fourth, New York State has no laws which command an 
employer to commit discriminatory acts. To the contrary, 
the State has laws that forbid discrimination (Executive 
Law Section 206 et seq.) and an administrative agency 
which activ’ely enforces such laws, The New York State 
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Division of Human Rights. Cf. Peterson v. City of Oreeti- 
rille, 373 U. S. 244 (1963). 

Fifth, it cull haiilly Ik* said that any one company’s 
profits, however large they might be, are indispensable to 
the financial success of New York State. Cf. Burton v. 
Wibnirigton Parhng Authority, supra. 

Sixth, the State has not granted appellee any monopoly, 
much less one on emplovTnent. This action alleged dis¬ 
crimination in employment. It is not and cannot be shown 
that appellee has any monopoly on employment. Cf. 
Lavoie v. Bigwood, 4.57 F. 2d 7 (1st Cir. 1972); Ihrke v. 
Xortheru State Power Company, 459 F. 2d 5G6 (8th Cir. 
1972); Palmer v. Columbia Gas of Ohio, Inc., 479 F. 2d 
153 (Gth Cir. 1973.) fTn fact, even a complete monopoly 
may not be “State Action.” See, Lucas v. Wisconjin 
Electric Power Company, 4fifi F. 2d 638 (7th Cir, 19<2), 
cert, denied, 409 U. S. 1114 (1973); .Tachion v. Metropoli¬ 
tan Edison Companjt, 483 F. 2d 754 (3rd Cir. 1973)]. 

Morco\'(>r (c\ cn thonch aj>p<“llant is raising this issue for 
th(> first tilin' upon this appi'nll even if appellee is regu¬ 
lated Ity various li'vi'Is of goveruiueut, regulation does not 
establish “State .\ctiou.” As the Supreme Court noted 
in Moose T.oftge: 

However di'tailed this type of regulation niay be 
in -some particulars, it cannot be said to in any 
way fo.ster or encourage racial discrimination. Nor 
caii it be said to make the State in any rule or 
success a partiu'r or even a .joint yeiitujer in the 
club’s enterjirises. 407 F. S. Iti.!. 176-177. 

Certainly, tin' complaint did not allege existence of 
state or fi'deral regulations which foster or I'nconrage tlu' 
discrimination alh'ged in appellant s complaint. 
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Moreover, appellant now contentls, on app<“al. that (h'tend- 
ant’s actions are “State Action" hy virtue of t!ie"pnl)lic func¬ 
tion or coni))any town test of r. AUihoiim (plaintill s 

l)riof, p. 37). This allegation was not in the complaint, nor 
<li(l appellant seek to amend his complaint to add this 
allegation. Further, appellee clearly exercises no govern¬ 
mental powers as were exercised by the defendants re- 
i'ei'rc'd to in Matsh r. Alahamo, “>2<i 1 . S. .>01 (lOdh); / c/'c’/ 
r. Adams, 345 U. S. 461 (1953); Evans v. Netvton, 382 U, S. 
296 (1966); Amalgamated Food Employees v. Logan 
Valley Plaza, 391 U. S. 308 (1968); or Lloyd v. Tanner, 
407 U. S. 551 (1972). Further, despite appellant’s at¬ 
tempts to allege, not in his complaint, but in his brief, that 
appellee “pervades and in a large sense, controls all as¬ 
pects of its employees’ existence” (appellant’s brief, 
p. 38), none of the facilities which appellee provides for 
its employees (e. g., social, cultural, athletic, medical, etc. 
or benefits, e. g., banking, savings and loan, and insur¬ 
ance, etc.) are exercises of governmental power. More¬ 
over, appellee’s facilities, offices, and factories are not,, 
open to the public, nor do any employees spend \nrtually 
all their lives upon defendant’s premises (as was the case 
in Marsh r. Alabama, supra). 

If a'|)pellant's allejiations. even as iinpropio'ly amplified 
in his lirii'f, wer(> liiktm lo he enomrh fe •>11(‘'re “State Ac¬ 
tion” for purposes of 42 U.S.C. 1933, or the United States 
Constitution, then any act of any large employer would be, 
ipso facto, “State Action.” Certainly, “such a holding 
would utterly emasculate the distinction between private 
as distinguished from state conduct set forth in The Civil 
Ititrlits Ca^^es." Moose T.odae, page 173. 


mm 
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POINT III. 

The eoinplaint failed to stale a elaini for uliieh relief 
eoiild Fie firauled upon 12 l\S.C. §1981. 


.. O 
; - : 


otlu'i- courts liavp hold that a white person may not sue 
upon Section since any in.iurv the whit<* person suf¬ 

fered was not because of that person’s own race. League of 
Arademic Wntuen v. Regents of Pnirersifg ->f California, 
.143 F. Snpp. nifi (X. O. Cal. 10721; Marshall v. Plumhers 
anA Rteamfitters Local (iO, 141 F. Supp. 70 (F.T). La. 
1072): Tranhle r. Converters Jnlc Co., 141 F. Supp. 1150 
fX.D. Til. 1071): IVilliams r. San Francisco Unified School 
District, .140 F. Supp. 418 (X.O. Cal. 1072). 

Xo Circuit Court has specifically addressed itself to the 
questions of a white persons’ rijjht to hrinc: an employ¬ 
ment discrimination action pursuant to 42 F.S.C. ^1081. 


Although it is unclear which claims are based upon 42 
r.S.C. '§1081, the complaint sets forth no allegation of 
discrimination towards any black person; nor that ap- 
])eliant was unable to sell his home to a black person; nor 
that appellant received any lower price for his home be¬ 
cause he sold to a black person. It is also conceded that 
appellant is white. 

.Many courts have ruled, without discussion, that a white 
])erson can never sue upon Section 1981. Ahshire v. 
Chicago and Eastern Illinois R. R., 152 F. Supp. 601 (N.D. 
111. 1972); Agneu- v. Citg of Compton, 219 F. 2d 226 (9th 
Cir. 1956), cert. den. 151 U. S. 959 (1957); Fitzgerald v. 
United Methodist Community Center, 115 F. Supp. 965 (D. 
Xeb. 1972): Harris r. National Tea Co., 4 FEP Cases 1 
“ (X.I). Til. 1971), affM 454 F. 2d 107 (7th Cir. 1971); Per- 
Itins r. Ranister, 190 F. Supp. 98 (T). Md. 1960), aff’d 285 
F. ;M 426 f Itli Cir. IdfiO). 
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One District Court has recently authorized such a suit,* 
WRMA Broadcasting Co., Inc., v. Hawthorne, 365 F. Supp. 
577 (M. D. Ala. N. D. 1973). It is submitted that this de¬ 
cision’s treatment of §1981 is improper and contrary to the 
weight of authority. 

In two decisions, decided in the same district at the same 
time, white plaintiffs brought suit upon all sections of the 
Reconstruction Civil Rights Acts, seriatim, after black 
groups disrupted plaintiff’s church services. Central Pres- 
hgterian Church r. Black Liberation Front, 303 F. Supp. 
894 (E.D. Mo. 1969); Gannon v. Action, 303 F. Supp. 1240 
(E.D. Mo. 1969). It is submitted that these decisions 
should be disregarded as authority for the proposition 
that whites may sue under 42 U.S.C. §1981 for relief from 

alleged (■ni/tlojimoif diseriminntion. Tli<‘v were broii'rTit 
upon all the Reconstruction Civil Rights Acts, not just Sec¬ 
tion 1981, and, upon appeal, the Eighth Circuit Court of 
Appeals expressly declined to consider whether §1981 ap¬ 
plied to the action. Action v. Gannon, 450 F. 2d 1227,1229 
(8th Cir. 1971). 

Further, these cases have been disregarded by Courts 
deciding employment discrimination actions. Ripf) v. 
Dobbs Houses, Inc., 366 F. Supp. 204 (N.D. Ala. 1973); 
T^aw Hoomissen v. Xerox Corp., 368 F. Supp. 829 (N.D. 
Cal. 1973), and cases cited therein. 

In three recent decisions white plaintiffs alleged that 
they were fired, denied promotion or the like because they 
assisted minority group persons in attaining more job 
opportunities or simply because they associated with 
minority group persons. In all three, the white plaintiffs 
were not permitted to sue under §1981. A.O.TF. v. Bank of 
California, 6 FEP Cases 26 (N.D. Cal. 1973); Kipp r. 
Dobbs House, Inc., supra; Van Hoomissen v. Xerox Corp., 
supra. 




Over dissent, the Supreme Court has held that the com¬ 
plaint of a white plaintiff may be joined with the complaint 
of a Mack plaiiitiff in an action >ipon 4:1 l .S.t’. M!»82 to vin¬ 
dicate a property right denied the black, which also 
harmed the white’s ability to sell property. Sullivan v. 
Little Hunting Park, Inc., 396 U. S. 229 (1969). In that 
case, however, the white plaintiff himself s iffered injury 
to his property right because of racial discrimination 
against a black person. Appellant herein made no al¬ 
legation that he suffered any such injury to his prop¬ 
erty rights. 

Nonetheless, appellant suggests that S^dlivan v. Hunt¬ 
ing Park Inc., supra, and Tihnan i\ Wheaton-Haven 
Pf’ereation Assaf in'mii. Ini., 41 n 1'. S. 4.11 (19i.i), ar(* au¬ 
thority for the proposition that a white person may sue 
for discrimination in employment upon Section 1981 (Ap¬ 
pellant’s Brief, p. 2.5. p. 27). Despite appellant’s belated 
attempt to inject the question of possible discrimination 
again Dr. Lee (the purchaser of plaintiff’s home), there is 
no allegation of any such discrimination in the complaint, 
nor was any before the District Court. 

Appellant asserts that Tilnianv. Wheatnv-Haven Recrea¬ 
tion Association, supra, detracts from the Supreme Court’s 
prior express reservation of a ruling on the propriety of 
a white plaintiff suing upon Section 1981. enunciated 
in Traificante v. Metropolitan Insurance Co., 409 IT. S. 20.5 
(19721 (Appellanl’s Brief, pp. 27. 28). However, even a cur¬ 
sory n'adincr of Tihttnn indicates flmt the Snureme Court 
consi(1(‘red oulv the issue as to wbetlnu’ the T?<'ereatiou As¬ 
sociation was .a pri\ at(> club. \\ hil<* tin* Supreme ( ourt 
found that since the llecreatiou Association was not a 
]>rivate club an action could b(> maintained airainst it. it 
did not consider the (HU'stiou of whether a white person 
mav maintain an action upo.. Section 11*81. 
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In short, it is fundamentally accepted-by a compelling 
majority of authorities, including the Supreme Court of 
the United States, that 42 U.S.C. §1981 was not written for 
and does not provide a right of action for a white person 
suing entirely in his own behalf alleging discrimination in 
emplojTnent. Moreover, appellant’s complaint, in failing 
to allege any injury to any black person, failed to state 
a claim for which relief to be granted upon 42 U.S.C. 
§1981. 


POINT IV. 

Appellant’s artion upon 12 U.S.C. §1981 was not timely 

filed. 

A motion to dismiss for failure to bring an action in 
the applicable statute of limitations is properly raised 
by Federal Rules of Civil Procedure 12(b) (6). Jones 
r, lingers Memorial Hospital, 442 F. 2d 773 (D.C. Cir. 
1971); 2A Moore Federal Practice, 1T12.10 at 2314, 2316 
(2d Ed. 1972). Appellant concedes that 42 U.S.C. §1981 
sets forth no statute of limitations. Appellant further 
concedes that if a federal statute does not set forth a 
limitation, the applicable statute of limitations is that 
which the state would apply if the action had been com¬ 
menced in state court (Appellant’s Brief, p. 30), (see, e. g.. 
Heard v. Stephens. 372 F. 2d fiS.'i (.utb Cir. 1967); O’Snllivan 
r. Felix, 233 U. S. 1318 (1914): V.A.W. r. Hnnsier Car¬ 
dinal Corp.. 383 U. S. 696 (1966) (cited by plaintiff). 

This is an action for discrimination in employ-ment. If 
this action were brought in a New York forum, it would 
necessarily be brought upon Executive Law §296(1) (a) and 
(e). These sections prohibit discrimination in employ¬ 
ment. 



Executive Law §297(5) requires that the complaint filed 
under the Executive Law be filed within one year after 
the occurrence of an alleged discriminatory practice. 

Appellant’s assertion (Appellant’s Brief, p. 31), that 
the one year statute of limitation set forth the Executive 
Law §297(5) applies only to an administrative action 
ignores Executive Law §297(9). As 297(9) makes clear, an 
actioji alleging discM'iniination in <“in)tloyment may be 
brought in either a court or before an agency in this case, 
the New York State Division of Human Rights. The elec¬ 
tion is at the option of the complainant. Tf a complainant 
proceeds in state court upon Executive Law §296, the one 
year limitations period of Executive Law’ §297(5) unques¬ 
tionably applies. 

Two Circuit Courts, the Fifth and the District of 
('obunbia, have ruled that filing a charge with the EEOC 
tolls the statute of limitations applicable to an action 
brought upon 42 U.S.C. §1981. Johtu'toti v. Goodt/coT Tire 
(n)il Ruhher Cowpanii, 491 F. 2d 1364 (5th Cir. 1974); 
Marklin v. Specter Freight Sgxtents, Jne., 478 F. 2d 979 
(D.C. Cir. 1973). However, neither of these cases present 
any rationale for this (h'cision. For (*xnniple. in Jolni- 
^on r. Goodyear, the court cites as the sole authority for 
its decision on the tolling issue the decision in Jenkins v. 
United Gas Corp., 400 F. 2d 28 (5th Cir. 1968). However, 
in Jenkins, the court made absolutelv no roO'rence to the 
(pK'stion wbether filing with flie EEOC tolls the statute 
of limitations applicable to 42 E.S.C. §1981. Tn fact, the 
action, in Jenkins, was not brought upon Section 1981. 

By contrast, the Sixth Circuit, in Johnson r. Jlaiheag 
Express Agency, Inc,, 489 F. 2d 525, 531 (6th Cir. 1973), 
cert, granted 42 U.S.L.W. 3661 (1974), carefully analyses 
Macklin v. Spector Freight, ,svpra, and rejects Macklin 
as authority for the notion that filing with the EEOC tolls 











the statute of limitations applicable to Section 1981. .y 
the court in Johnsou noted, the decision in Maclliii is 
based on tbo theory that Title VIT and Section 1981 offei 
entirely different and separate remedies for a plaintifl. 
For the Macklin court to rule, at the same time, that 
filing under Title VIT tolls the Section 1981 limit dion 
period defies the proposition that the statutes are sep¬ 
arate and distinct. On its face the Mackliii case* is boiie- 
lessly illogical and inconsistent. 

The Si.vth Circuit view should be followed herein. It 
has long been held that 42 U.S.C. ^1981 gave a black 
plaintiff a right of action for discrimination completely 
independent from Title VIT, so that one need not comply 
with Title VTT in order to sue pursuant to 42 U.S.C. 
^1981. Boudreaux r. Baton Bouge Marine Contracting 
Co 437 F. 2d 1011 (5th Cir. 1971); Sanders v. Dobbs 
Houses, Inc., 431 F. 2d 1097 (5th Cir. 1970), cert. den. 
401 U. S. 948 (1971). Certainly one need not file a claim 
with the EEOC in order to proceed upon 42 ^.S.C. ^1981, 
since Section 1!K81 makf's no mention of the EEOC. ^ Con¬ 
versely since S(‘ctioi\ 19S1 makes no tmmtion of the UWfC, 
there is no reason why filing a claim with the Td’.OC 
should toll the statute of limitations applicable to an 
action brought upon 42 T\S.C. ^1981. .Johnson r. Bad- 
nag Express Anencg, supra. 

Tt is submitted that both the statutes themselves and 
the policies they were designed to implement compel the 
conclusion that the statutes are separate. However, if 42 
T’^.S.C. ^1981 provides a remedy separate and independent 
from 42 T’.S.C. §20()0(e), it should be separate and inde¬ 
pendent for both plaintiffs and defendants. 




POINT V. 


Tlie complaint did not otherwise state a elaiiii upon 
12 §2000(e) el soq. or the Thirteenth Amend¬ 

ment to the United States r,onstitution. 

Appellant is white and can make no claim for discrimina¬ 
tion on the basis of race because of his employer’s al- 
lefied discriminatory attitude toward blacks. In perhaps 
the only case where a white employee sued his employer 
because of its discriminatory attitudes toward blacks upon 
42 U.S.C. ^2000(e) et. seq. (Title VII) and where the em¬ 
ployer questioned standing upon 42 U.S.C. §2000(e), the 
court held that the plaintiff had failed to make out a cause 
of action under Title ^^T. Hipp v. Dohhs House Inc., 
supra. The court in Rij>p emphasized that '^703(a) of 
Title VTT made it clear that an employer may not penalize 
an employee in any way because of that employee’s race. 
.\])pellant made no claim that appellee discriminated 
asainst him because he is white. As the court in Bipp 
stated: 


Til short, the (’oiivt hiOiovc^ thnt if defendants 
maintain ]iractices against blacks as plaintiff avers, 
the persons who are best situated to attack those 
]iractices are those persons who are in fact ag- 
griev(*(l. ndd T^. Siqip. 20.>. 210. 

Tn this case, as was the easi* in Ripp. appellant chal- 
leiige.s api^ellei^'s alleged dis(*riminatory attitmh' towards 
blacks. 

To allow whites to sue for discrimination against blacks 
ui»on Title VTT mion facts as alleged by apiicllant would 
do no more than open the door for sham and collusive law¬ 
suits that would make a mocki'ry of Title ^ TT. 







25 


Finally, appellant's eoniplaint was vaguely dratted and 
was, therefore, diflieult to answer. However, it is elear that 
28 U. S. C. H (3). 1343 (4), and 2201 are not in 
themselves jurisdictional statutes, hut atlord a particu¬ 
lar tyj)e of relief uj)on a juo])er showing if jurisdiction 
is founded upon other statutes or Constitutional i)rovi- 
sions. 


Moreover, the complaint did not and cannot show the 
necessary involuntary servitude and “badge of slavery” 
that are prereriuisite for an action brought ui)on the 
Thirteenth Amendment. Griffin v. Brrckeuridfie, 307 U. 
S. 1074 (1070); Jnhsoii v. Jlenne, 355 F. 2d 120 (2nd 
Cir. lOGfi). The fact that plaintilT worked for defendant 
cannot under any circumstances be considered involun¬ 
tary servitude in terms ot tin* Thirteenth Amendment. 
Any Thirteenth Amendment claim must therefore be dis¬ 
missed. 


CONTXrSION. 

The judgment of the Dislriet Court should in all 
respects he affirmed, 

U])on the face of tin* comiilaint, the aflidavits, and 
a])pearances of counsel before it, the District Court j)rop- 
erly dismissed the comjilaint, and the judgment of the 
District Court should in all respects be atlirmed. 

/s/ .TAMES H. MOUC.EXSTERX, 
Xixox, 1Iargr.v\-k, Dkvaxs & Doyi-e, 
Attorneys for Defendant-Appellee 
Eastman Kodak Coinjiany, 

Office and Post Office Address, 

Tdncoln First Tower, 
Rochester, X. Y. 14603 
(716) 546-8000. 


% 


Dated: Xovember 6, 1074. 
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STATITES ANL REGULATIONS. 


rnited Stales Statutes. 


42 r. S. (’. ^2000(‘-5. 


(li) Whenever a cliarpe is riled by or on behalf of a 
])erson elainiins to be afigr-cved, or by a member of the 
(‘ommission, allefrinR that an employer, employment 
aRenev, labor orpanization, or joint labor-management 
eoniinitt(*e eontrollinp apptentieeship or other training or 
r(*training, inebiding on-the-job training itrograms, has 
(■ngaged in an unlawful em])loynient practice, the Com¬ 
mission shall serve a notice of the charge (including the 
• late, place and circuiustan<*es of the alleged tinlawful em- 
ployuKuit ])ractice) on such employer, employnumt agency, 
labor organization, or joint labor-management committee 
(hereinafter referred to as the “respondent”) within ten 
days, and shall make an investigation thereof. Charge.s 
.shall be in writing under oath or afrirmation and .shall con¬ 
tain such information and be in such form as the Com¬ 
mission reiiuires. Charge's shall not be* made* public by 
th<' Conunissiem. If the* Ceumuission dete'rmines after 
such investigation that there is not reasonable cause to 
be'lie've that the- charge* is true, it shall elismiss the charge 
and promptly notify the |)e*rson claiming to be aggrieved 
anel the respondent of its action. In determining whether 
re>nsonahle> cause* e*xists, the Commission shall accord sub¬ 
stantial we*ight to final finelings and orders made by State 
or leteal authorities in ]uoce*eHlings commenced uneler State* 
or local law pursuant to the requirements of subsections 
(c) and (d) of this section. Tf the Commission determines 
afte*r such investigation that there is veasonahle cause to 
belie .<* that the charge is true, the Commission shall 
endeavor to eliminate any such alleged unlawful employ- 







ment practice by informal methods of conference, con- 
cifiation, and persuasion. Nothing said or done during 
and as a part of such informal endeavors may he made 
public by the Commission, its officers or employees, or 
used as evidence in a subsequent proceeding without the 
written consent of the persons concerned. Any jierson 
who makes public information in violation of this sub¬ 
section shall be fined not more than $1,000 or imprisioned 
for not more than one year, or both. The Commission 
shall make its determination on reasonable cause as 
promptly ns j)ossible and, so far as practicable, not later 
than one hundred and twenty days from the filing of the 
charge or, where applicable under subsection (c) or (d) 
of this section, from the date upon which the Commis¬ 
sion is authorized to take action with resi)ect to the 
charge. 

• • • 

(f) (1) Tf within thirty days after a charge is filed 
with the Commission or within thirty days after expira¬ 
tion of any period of reference under subsection (c) or 
(d) of this section, the Commission has been unable to 
secure from the respondent a conciliation agreement ac¬ 
ceptable to the Commission, the Commission may bring 
a civil action again.st any respondent not a government, 
governmental agency, or political subdivision named in 
the charge. Tn the case of a respondent which is a gov¬ 
ernment, governmental agency, or political subdivision, if 
the Commission has been unable to secure from th re¬ 
spondent a conciliation agreement acceptable to the Com¬ 
mission, the Commission shall take no further action and 
shall refer the ease to the Attorney General who may 
bring civil action against such respondent in the appro¬ 
priate United States district court. The persons or per¬ 
sons aggrieved shall have the right to intervene in a 
civil action brought by th{- Commission or the Attorney 
General in a case involving a government, governmental 
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aponcy, or ])olitical sut)divisjon. If a charge tiled witli 
tlie Coiiiiuission pursuant to subsection (b) of this sec¬ 
tion is dismissed by the Commission, or if within one 
liundred and eightydays from tlie fding of sucli charge 
or the expiration of any period of reference under sub¬ 
section (c) or (d) of this section, whicliever is later, the 
Commission has not fiU-d a civil action under this sec¬ 
tion or th(‘ Attorney (ieneral has not fdrd a civil action 
in a cas(* involving a government, governmental agencN, 
or political subdivision, or the Commission has not entered 
into a concilation agreement to which the jierson ag- 
gric'ved is a party, the Commission, or the Attorney Cicn- 
eral in a case involving a government, governmental 
agency, or ])oliticnl subdivision, sball so notify the person 
aggrieved and within ninety days after the giving of such, 
notice a civil action mav be brought against the respond¬ 
ent named in tlu* chai'ge (A) by the ])erson c ..iming to 
1>(‘ aggri('V(*d oi‘ (R) if sncli charge was filed by a mem- 
l)er of the Commission, by any ])erson whom the cl’.arge 
alleges was iggricn-ed by the alleged unlawful em])loy- 
ment practice. Upon a])i)lication by the complainant and 
in such circumstances as the court may deem .iust, the 
court may appoint an attoi'n(*y for such comjilainant and 
may authorize the commertcement of the action without 
the jiaxnnenf of fees, costs, or security. T jam timely aj)- 
plicatid, the court may. in its discretion, permit the Com¬ 
mission, or the .\ttorney Ceneral in a case involving a 
government, governmental agency, or political subdivi¬ 
sion, to, interveiK' in sncli civil action u]ion certification 
that the case is of general pn))lic importance. Upon 
request, the court may, in its discretion, stay further 
]iroceedings for not more than sixty days ]iending the 
termination of State or local proceedings descri])ed in sub¬ 
sections (c) or (d) of this section or further efforts of 
the Commission to obtain voluntary conqdiance. 
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42 U.S.C. §1981 

All ])orsons within tho jurisdiction of the United States 
sliall liave tlie same ri^ht in every State ami Territory 
to make and enforce contracts, to sim. he ])arties. give 
evidence, and to tlie full and equal benefit of all laws and 
proceedinps for tlie security of jiersons and jiroperty as 
is enjoyed by white citizens, and shall be subject to like 
])unisliinent, pains, penalties, taxes, licenses, and exac¬ 
tions of every kind, and to no other. 

42 U.S.C. §198.8 

hiVery pi-rson who, under color of any statute, onli- 
nance, regulation, custom, or usage, of any State or Ter¬ 
ritory, subjects, or causf-s to be subjected, any citizen of 
the United States or other iierson within the juri.s<liction 
thereof to the deprivation of any rights, iirivileges, or 
immunities secured by tin* Constitution and laws, shall be 
liable to the ])arty injured in an action at law. suit in 
equity, or other jiroper jiroceeding for redress. 

Federal Regulations. 

29 CFT? §inni.l9 Dismissal of charge. 

"Where the allegations of a charge on its face, or as 
amplified by the statements of the charging party to tin 
Commission, disclose that the clmrge is not timely filed or 
otherwise fails to state a \alid claim for relief under 
title tlie Commission, through the Director of the 

District Office where the charge is lodged, may dismiss 
the charge without further action. Wliere notice of the 
charge or tlie charge has been served, tlie aggrieved jier- 
son. the person making the charge on behalf of such 
person, where applicable, and the respondent, shall be 
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notified in writing? of tin* di^iiosition of tlie charge, to- 
frctlier with tlie reasons tlierefor. 137 FH L’OIOn Sept. 
•27, 1972] 

‘29 CFK 'l(!01.2r) Notice to respondent, jierson filing a 
charge on hehalf of the aggrieved person an<l aggrieved 
person. 

(a) In any instance in wliich tlie (’oniniission is unable 
to obtain voluntarv compliance as jirovided by Title MT, 
as amended, it shall so notify tlie respondent, the person 
filing a charge on hehalf of the aggrievei' person, the ag¬ 
grieved ]ierson or jiersons, and any State or local agency 
to which the charge has been jireviously deferred pur¬ 
suant to ^1001.12 or ^UiOl.lO. Notification to the ag¬ 
grieved jH'rson shall include; 

(1) A copy of the charge. 

(2) .\ co]n- of the Commission's reasonahh* cause or 
no reasonable cause det(>rmination as approjinate. 

(3) .\dvic<‘ concerning his or her rights to jiroceed 
in court umler Section 70;)(f)(1) of Title VTl. 

[37 FT! 9219, Ma; fi, 1972] 

•29 CFlf '5'ir)01.2.ob Processing of cases, when notice is¬ 
sues under '^1 <501.2.0. 


(b) The Commission shall not issue a notice pursuant 
to §1001.2.0 ]irior to a determination under §1001.1911 or 
where reasonable cause has been found prior to efforts 
at concilation with respondent, except ns provided in para¬ 
graph (c) of this section. 
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(c) At any time after the expiration of one hundred 
and eighty (180) days from the date of the filing of a 
charge or upon dismissal of a charge at any stage of the 
proceedings, an aggrieved person may demand in writing 
that a notice issue pursuant to §1601.25, and the Commis¬ 
sion shall promptly issue a notice, and provide copies 
thereof and copies of the charge to all parties. 

[37 FR 9210, May 6, 1072, as amended at 37 FR 20165, 
Sept. 27, 19721 


New York Statutes. 

Executive Law §206 I'nlawful Discriminatory Practices. 

1. It shall he an unlawful discriminatory practice . 

(a) for an emj)loyer, because of the age, race, creed, 
color, national origin or sex of any individual, to refuse 
to hire or employ or to bar or to discharge from em¬ 
ployment such individual or to discriminate against such 
individual in compensation or in terms, conditions or 
privileges of employment. 


• • 




(e) for any employer, labor organization or employ¬ 
ment agency to discharge, expel or otherwise discriminate 
against any person because he has op])osed any practices 
forbidden under this article or because he has fileil a com¬ 
plaint. testified or assisted in any proceeding under this 
article. 




• • 
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Ivxccntivc Law '12!)7 l’ioc(Mlun> 

* * * 

T). Any complaint fill'd pursuant to this section must 
he so filed within one year after the alleged unlawful 
discriminatory jiractice. 


• • • 

!». Any i.erson claiming to hi' aggrieved by an unlawful 
discriminatory jiractice should have a cause of action 
in any court of ajipropriatc jurisdiction for damages and 
sucli other remedies as may he aiijirojiriate. unless such 
jierson had filed a comjilaint hereunder or with any local 
commission on human rights, jirovided that, where the 
division has dismissed such complaint on the grounds 
of administrative convenience, such jierson shall main¬ 
tain all rights to iuing suit as if no comjilaint had been 
filed. Xo Jierson who has initiated any action in a court 
of competent jurisdiction or who has an action pending 
before any administrative agency under any other law 
of the state based upon an act which would be an unlawful 
discriminatoi'v jiractice under this article ma>' file a com- 
jilaint with respect to the same grievance under this sec¬ 
tion. 
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181 Delaware Street 
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STATE OF NEW YORK, 

COUNTY OF DELAWARE, : SS; 

I Williain Finch . Leing duly sworn do depose and 

say-that I am over the age of twenty-one years and employed hy 
The Reporter Company. Inc.. Printers at Walton. New York. 

'ihat on the 6th day of November . 19 4 . at the 

request of Nixon, l^ar^rave, oevans Doyle, Attorneys at Law, 


I served tko cojies 


of a Brief 


entitled 


"^-lavid Del'Iatteis vs. '^lastman i odak. Go." on 
Joan deR. 0’Byrne, attorney at Law, 


by depositing said two copies m postpaid wrapper at 4 p. m. on 
this day, in the United States Postoffloe at Walton, Hew York, 
addressed to the above 

Joan d'-R. C*?yrne, 2^ hain “^treet J^ast, Rochester, Nov; York 1I;.61,'.; 


and that there is a regularly established mail route between 
Rochester, -ew York and Walton, New York. 


-/li) 




Sworn to before me 
this 6th day of November 

^ _— 

^ ' Notarjr^blic 

C. JANE HOFFMAN 

motauv pubuc 

o»i.. CO.. BiAie or New vone . - 

coMwnssioN «xpm«* mar. »o. 













Nixon.Hai^rave.Devans & Doyle 

Attorneys and Counselors at Law 
Lincoln First Tower 
Rochester, N.Y. 14603 

( 716 I 546 8000 

November l4, 1974 


The Honorable A. Daniel Fusaro, Clerk 
United States Court of Appeal^, 
for the Second Circuit 
United States Court House 
Foley Square 

New York, New York 10007 

RE: DeMattels vs. Eastman Kodak Compan; 

Docket No. 74-170b 


Dear Sir: 

Please note that there are two additional typo¬ 
graphical errors in the brief of Defendant-Appellee Eastman 
Kodak Company v;hlch are as follows: 

On Page 7 under Subsection "D" reference 
is made to notice of the dismissal of 
the charge dated March 8, 1973. The 
date should be May 8, 1973. 

On Page 8 of the brief in the last 
pai graph on the page, the date of the 
notice is given as May 8, 197ii rather 
than May 8, 1973. 

I would appreciate your cooperation in noting these 
additional typographical errors. 

Very truly yours, 

James H. Morgenstern 

JHM/ljd 

cc: Joan de R. O'Byrne, Esq. 
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Nixon. Hargrave. D eva n s & Doyle 

Attome CoM”selorsatLow 

Lin^ 'iv '^i Tower 
Rochester, N. f. 14603 


WACHINOTON OFFICE 
SUITE •0«. 900 SEVENTEENTH ST M W 
WASHINGTON. O C 2000S 
• 202 > G72 OOAA 


I 7»e I 546 8000 


November 7, 197^1 


The Honorable A. Daniel Fusaro, Clerk 
United States Court of Appeals 
for the Second Circuit 
United States Court House 
Foley Square 

New York, New York 10007 


RE: 


DeMattels vs» Eastman Kodak Company 
Docket No. 7 4-17Ob 


Dear Sir: 

Please note that on Page 9 of the brief of Defendant- 
Appellee Eastman Kodak Company, there Is the following 
typographical error: 

The last sentence of the third full paragraph 
reads as follows: 

Appellant never has contended that he was 
not aware that his charge had been dismissed 
nor has he e^'er claimed that he was aware 
of his right to pursue a civil action. 

Please note that that sentence should read: 

Appellant never has contended that he was 
not aware that his charge had been dismissed 
nor has he ever claimed that he was unaware 
of his right to pursue a civil action. 

I would appreciate your cooperation In noting this 
typographical error. 


Very truly yours, 
James H. Morgensi 


;ruly yours, 

H. Morgenstern 


JHM/ljd 

cc: Joan de R. 


O'Byrne, Esq. 













